QUESTIONNAIRE ON CONTRACT RULES FOR ONLINE PURCHASE S OF
DIGITAL CONTENT AND TANGIBLE GOODS

Information about the respondent

1. Please enter your full nan@R the name of the organisation / company / insttutyou
represent if you are responding on its behalf:

TELEFONICA - ID Register: 52431421-12

2. Please indicate your main country of residence:
Spain / Germany

3. Please indicate your main country of activity:
Europe, Latam

4. Contributions received will be published on themmission’s website unless it would
harm your legitimate interest. Do you agree to yoomtribution being published along with
your identity?

€ Yes, your contribution may be published under thma you indicate

€ Yes, your contribution may be published but shobéd kept anonymous (without
name and contact details)

X No, you do not want your _contribution to be pusiied. Your contribution will not be

published, but it may be used internally within tli&mmission.

5. Are you answering this questionnaire as a:

€ Consumer
€ Organisation representing the interests of conssimer
X_Company mainly selling digital _content products Organisation representing the

interests of companies mainly selling digital cenitproducts (if so, please indicate your
business sector and whether you are a small andimeshterprise or not)

X Company mainly selling tangible goods onlid€rganisation representing the interests
of companies mainly selling tangible goods onlfiieso, please indicate your business
sector and whether you are a small and mediumpaigeror not)

€ Company mainly buying digital content products /g@risation representing the
interests of companies mainly buying digital contproducts (if so, please indicate
your business sector and whether you are a snéiiredium enterprise or not)

€ Company buying mainly tangible goods online / Orgation representing the interests
of companies buying tangible goods online (if seape indicate your business sector
and whether you are a small and medium enterprigetd

€ Organisation representing the interests of busesessgeneral

€ Member State of the EU or EEA/ Public authority



€ Other (for example, academics, other NGO, publibeuty outside the EU/EEA, trade
union) (please specify)

Depending on your profile, you may decide to responly to the questions you have a
particular interest for. For example, if you arecampany selling only tangible goods and do
not intend to sell digital content products in flsure, you may decide not to respond to Part
1 of the questionnaire dedicated to digital conteraducts.



PART 1 — DIGITAL CONTENT
Context

Digital content products markets are growing rapiéfor instance, the app sector in the EU
has grown significantly in less than five years] aexpected to contribute EUR 63 billion to
the EU economy by 2018. Consumer spending in tdeovgame sector is estimated at 16
billion EUR in 2013. In the music industry, digitedvenues now represent 31% of total
revenue in the EU. This economic potential shoudd frther unleashed by increasing
consumer trust and legal certainty for businesses.

However, when problems with digital content progduatise (for example, the digital content
products cannot be downloaded, are incompatible etiter hardware/software, do not work
properly, or even cause damage to the computegekifepremedies are lacking at the EU
level (namely a right of the user against the tradieen the digital content is defective). In
addition, the user cannot influence the conterthefcontracts on the basis of which digital
content products, which are 'off-the-shelf' produetre offered because these are 'take it or
leave it' contracts. For instance, contracts mayt lihe user's right in case the digital content
products do not work properly. They may also exeluithe user's right to receive
compensation if the digital content products causashage (for example by damaging the
computer), or limit compensation solely to so-allgervice credits' (extra credits for future
service).

In addition, contracts for the supply of digital ntent products may be characterised
differently in the Member States for example asviser lease or sales contracts. Such
different treatment may result in different setsrefmedies, some of them in the form of
mandatory rules, others not. This may cause legaknainty for businesses about their
obligations — and for users about their rights- mviselling digital content products both
domestically and cross-border.

A number of Member States have enacted or started#t w0 adopt specific legislation on
digital content products (namely the UK, the Neldnals and Ireland). This could further
increase the differences between national ruleshisinesses would have to consider when
providing digital content products throughout tHe. E

Legal background at EU level

Certain aspects of contract law for online supplydmital content products are already
covered by EU law. For example, the Consumer Riglitsctive provides uniform rules on
the information that should be provided to consu@fore they enter into a contract and on
the right to withdraw from the contract if they leagecond thoughts; the Unfair Contract
Terms Directive provides rules against unfair seaddcontract terms in consumer contracts.
However, there are no EU rules on other aspectsoofracts for digital content products
(such as what remedies are available if the digdatent product is defective).

Section 1 —Problems

1. In general, do you agree with the analysis of theason made in the "Context"? Please
explain.



To truly establish consumer trust and incentivesr fdusiness activities, a complete
approach is required that establishes consistentdaelevant standards for e-commerce, in
order also to reduce the regulatory burden for coampes and help consumers understand
their rights.

The sector-specific rules create “regulatory arlage and therefore, providers of electronic
communications services face competitive disadvgetaand consumers cannot rely on
similar protection standards when they are usingndiar services. Consequently, it is
necessary to carry out an overall assessment tousnsthat the scope of European
consumer law will encompass all digital products cservices regardless of the provider
and of the way by which they are provided to thestmmers.

Nowadays in EU there are sufficient specific mandat rules to protect consumers' rights.
The above mentioned regulation regulates already the on-line purchases. These rules
apply all the European agents who operate with comeers in the EU. Likewise these
procedures cover all the purchases that are realiza-line, independently of the nature of
the acquired good.

Therefore, it is not necessary to create more camgu protection rules and establish a
specific regulation for online purchases of digitalontent and tangible goods. The real
need is to arbitrate mechanisms that force and aohthe application of these procedures
to all the agents who operate on the European mdrkéerefore including the companies
which headquarters are located out of the EU).

For these reasons the aim must be to apply the taxisregulation to all the agents who

operates on the European market, regardless of véhéheirs headquarters are based.
Likewise, the above mentioned rules must cover pllrchases, regardless of the nature of
the good or services that are acquired (digital ¢emt, provision of telecommunications

services, equipments, etc). Therefore, the mentbneegulation must govern any

transaction, either executed in exchange for money, paid by other means (delivery of
information, consent for the use of personal chatac, etc) even if the acquisition of the

product is free for the consumer.

This answer applies to both parts of the questioimeapart | related to Digital content and
Part Il related to on line sale of tangible goods.

2. Do you think that users should be more protectednntbuying digital content products?
Please explain why by giving concrete examples.

No, we consider that the current framework on coatt rules for online purchases is
sufficient. However, the real problem is the enfement of these rules, there is a need to
ensure the application of these rules to all agen®th those in the EU, as those which
headquarters are located out of the EHence, consumers can rely on similar protection
standards when they are using similar services ipdedently of the type of provider and its
jurisdiction.

3. Do you perceive difficulties/costs due to the alesenf EU contract law rules on the
quality of digital content products? Please explain



No.

4. Do you think that upcoming diverging specific na@b legislations on digital content
products may affect business activities? Pleaskiexp

Yes. Diverging consumer protection laws such usadatotection legislation, audiovisual
service legislation, etc, give rise to legal uneenty for service providers, as well as
additional compliance costs.

To ensure fair competition the transposition on csumer protection laws must be
equivalent.

Section 2 — Need for an initiative on contract rule for digital content products at EU
level

5. The European Commission has explained in the Di§itagle Market Stratedythat it
sees a need to act at EU level. Do you agree?ePéagdain.

In a Single Market, companies should be able to nage their sales under a common set of
rules. Most aspects of consumer and contract lawéalready been fully harmonized for
online sales (such as the information that should provided to consumers before they
enter into a contract or the rules governing theight to withdraw from the deal if they

have second thoughts). The problem is not the alegeof rules but the way this rules are
different implemented at national level.

6. The European Commission has announced in the Digitegle Market Strategy that it
will make a proposal covering harmonised EU rules dnline purchases of digital
content. Other approaches include, for example déhelopment of a voluntary model
contract that consumers and businesses could usthdéo cross-border e-commerce
transactions or minimum harmonisation. What is yaaw on the approach suggested in
the Digital Single Market Strategy?

See answer 5.
Section 3 — Scope of an initiative

7. Do you think that the initiative should cover buess-to-consumers transactions only or
also_business-to-business transactions? Pleasarexpl

The initiative should be restricted to B2C contractB2B contracts do not require such a
high level of protection, as contractual provisiorsdready provide adequate protection and
freedom to negotiate.

8. What specific aspects in business-to-business actinss, if any, should be tackled?
Please explain.

LA Digital Single Market Strategy for Europe COM(2015)192 final



9. Digital content products may cover inter alia threducts listed below. Which of these
digital content products/services should be covdrgdhe initiative (tick as many as

apply)?

games, including online games

media (music, film, sports, e-books) for download

media (music, film, sports) accessible throughastriag

social media

storage services

on-line communication services (for example, Skype)

any other cloud services

applications and any other software that the uaerstore in its own device
any software that the user can access online

any other service that is provided solely onlind agsult in content that the user can
store in its own device (such as translation serwounselling)

€ any other service that is provided solely online

ONONONONOENONONONONOD]

Please explain your choice(s).

As we have explained in answer 2, there is a needrisure the application of these rules to
all agents which provide digital content serviceadaproducts, both those in the EU, as
those which headquarters are located out of the Elence, consumers can rely on similar
protection standards when they are using similarmgees independently of the type of
provider and its jurisdiction.

10. Digital content products can be supplied againemint types of counter-performance.
Which of the following counter-performances shob&lcovered by the initiative (tick as
many as apply)?

Money

Personal or other data actively provided by the (fee example, by registration)
Data collected by the trader (for example, thedBrass or statistical information)
Activity required by the user in order to access thgital content (for example, by
watching an advertisement video, or visiting anotiemepage)
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Please explain your choice(s).

As we stated before, we consider that the curreainfework on contract rules for online
purchases is sufficient although there is a needdnsure the application of these rules to
all agents.

The mentioned regulation must govern any transactjceither executed in exchange for
money, or paid by other means (delivery of infornwet, consent for the use of personal
character, etc) even if the acquisition of the puott is free for the consumer.

Section 4 —Content of an initiative



11.Among the areas of contract law below, which onesydu think are problematic and
should be covered by an initiative (tick as mangjagly)?

€ Quality of the digital content products

€ Remedies and damages for defective digital comterttucts

€ How to exercise these remedies, like who has teeptioat the product was, or was
not, defective (the burden of proof) or time linfits exercising these remedies

€ Terminating long term contracts

€ The way the trader can modify contracts

€ Other (please specify)

Please explain your choice(s).
At first glance we do not clearly understand whighthe scope of the question.
Considering that digital content is mostly consurimean immediate way, all of the contract
law areas mentioned in this question are difficulb implement with regards to digital
content. In this sense, and in some cases, extensibtraditional legislation to the digital
content world seems complicated.
Quiality of the digital content products
12.Should the quality of digital content products bswed by:

€ Subjective criteria (criteria only set by the cact)
€ Objective criteria (criteria set by law)
€ A mixture of both

Please explain your choice(s).
See answer 11.
13.When users complain about defective products, shoul
€ Users have to provide evidence that the digitatexaproducts are defective
€ Traders have to provide evidence that the digibaltent products are not defective if
they consider the complaint to be unfounded
Please explain your choice(s).
See answer 11.

Remedies for defective digital content products

14.What are the key remedies that users should befmefit in case of defective digital
content products (tick as many as apply)?

€ Resolving the problem with the digital content prodso that it meets the quality
promised in the contract



Price reduction

Termination of the contract (including reimbursemen
Damages

Other (please specify)
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Please explain your choice(s).
See answer 11.

15.Should users have the same remedies for digitalenbmproducts provided for counter-
performance other than money (for example, the iprmv of personal data)? Please
explain.

Considering that digital content is mostly consumad an immediate way, remedies are
difficult to implement with regards to digital coett. In this sense, and in some cases,
extension of traditional legislation to the digitakcontent world seems complicated.
Nevertheless, as a general principle, some remedes be appropriate, when the digital

product is provided for counter-performance othdran money, such as return of the data
collected from the user.

16.Should users be entitled to ask for remedies fomdefinite period of time or should
there be a specific time limit after they have ae the digital content products or
discovered that the digital content products wefective? Please explain.

As said in question 11, digital content is mostlgnsumed in an immediate way, thus in
principle no remedies could be considered. Howevéthere is a service that, due to its
particular nature, it could be subject to such renhes, we consider that there should be a
specific time limit.

17.Should there be one single time limit or shouldehae two different time limits, one for
the period during which the defect should appeatr @me during which users have to
exercise the remedies? Please explain.

As said in question 11, digital content is mostlgnsumed in an immediate way, thus in
principle no remedies could be considered. Howevietthere is a service that, due to its
particular nature, it could be subject to such redies, we consider that it should be only
one time limit to keep it simple. We propose to gpthe same limit that applies to the
acquisition of tangible goods.

18.Which time limit(s) do you think is (are) approfgea Please explain.

As said in question 11, digital content is mostlgnsumed in an immediate way, thus in
principle no remedies could be considered. Howevietthere is a service that, due to its
nature, it could be subject to such remedies, wengider that it should be as short as
possible.

19.1f there is a right to damages, under which coodgishould this remedy be granted? For
example, should liability be based on the tradéaidt or be strict (irrespective of the
existence of a fault)?



As said in question 11, digital content is mostlgnsumed in an immediate way, thus in
principle no remedies could be considered. Howevietthere is a service that, due to its
particular nature, it could be subject to such renfies, we consider that damages should be
based on the trader’s fault only.

20.Should it be possible for damages to mainly corisservice credits' (extra credits for
future service)? Please explain.

As said in question 11, digital content is mostlgnsumed in an immediate way, thus in
principle no remedies could be considered. Howevietthere is a service that, due to its
particular nature, it could be subject to such redies, we consider that it should be
difficult to implement.

Additional rights

21.Should users be able to terminate long term catstr@tibscription contracts) for digital
content products?

€ Yes
€ No

We consider it is already regulated in the consunpeotection legislation.

22.1f you reply yes to question 21, please specifyainghich conditions and following
which modalities should users be able to termirlage contract (tick as many as may

apply):

Termination should be expressed in advance
Termination should be made by notice

Users are provided with means to retrieve its data
The trader may not further use the users' data
Other (please specify)
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Please explain your choice(s).
See question 21.

As to the right to terminate long term subscriptiaontracts, telecom operators generally
need to recover their investment (connection cogtspmotions, subsidies of terminal

equipment, etc.) by proposing fixed-term contragtgh cancellation fee before the end of
the fixed term. Early termination without chargessduces the possibility for operators to
propose significant discounts to loyal customersithwvdisruptive effects for the market

where there are now also, increasingly, offers wittb commitments on duration for

consumers who do not wish to commit to a longermtecontract.

It should be noted that additionally to the Consum®&ights Directive, the Universal
Services Directive provides that “subscribers haveight to withdraw from their contract
without penalty upon notice of modification to theontractual conditions (where such



modifications are to the disadvantage of the consmi. “Subscribers shall be given
adequate notice, not shorter than one month, of auch modification”.

Accordingly, in the field of contract duration, theules applicable to services provided by
electronic communications providers are currentlyome onerous than those provided for
other players under the horizontal legislation. Threles applicable to other services, and
particularly regarding similar services, should thefore be simplified and harmonised.

In transactions where the counter-performance fdne provision of a digital products or
service is represented by user’s data, it is readwa to ask for a return of the counter-
performance once the effects of the contract teriaie.

23.1In case of termination of the contract, should si%er able to recover the content that they
generated and that is stored with the trader iera@ transfer it to another trader?

XYes
€ No

Please explain your choice.

Telefonica firmly supports that new regulatory poies related to data portability should
be carefully approached. Regarding Portability cditéh (contents) that the consumer has
uploaded in a platform there could probably be aseafor some form of data portability
obligations when it is an unreasonable burden fohet customer to change all his
data/content from one platform/ service to anotherpovided that such a data portability
is feasible from a technological point of view.

By the contrary, regarding the Portability of persal data generated by a customer
through the provision and delivery of a service, waderstand that there is no case to
establish portability obligations in this contexiebause personal data are linked to the
service provision. Upon leaving the service by thestomer, the provider should
withdraw the user’s personal data and those perdodata should not be subject to
portability.

24.1f you reply yes to question 23, please indicatdaurwhich conditions (tick as many as
may apply):

€ Free of charge

X In a reasonable time

€ Without any significant inconvenience
€ In a commonly used format

€ Other (please specify)

Please explain your choice(s).

25.Upon termination, what actions should the tradeefigled to take in order to prevent the
further use of the digital content?

€ Disable the user account



€ Employ technical protection measures in order tlhlthe use of the digital content
products
€ Other (please specify)

Please explain your choice(s).
There is already horizontal and sectorial legislai that regulate this kind of situations.

26.Should the trader be able to modify digital confanaducts features which have an impact
on the quality or conditions of use of the digiahtent products?

XYes
€ No

Please explain your choice.

Such a possibility should be allowed in order nothamper the technological evolution of
products/services.

27.1f you reply yes to question 26, under which coiodi$ should the trader modify digital
content products features which have an impacherguiality or conditions of use of the
digital content products:

The contract foresees this possibility

The consumer is notified in advance

The consumer is allowed by law to terminate thereah free of charge
Other (please specify)
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Please explain your choice(s).
It is already regulated by the consumer protecti@gislation.

28.Which information should the notification of modiition include? Please explain.



PART 2 — ONLINE SALE OF TANGIBLE GOODS

Context

In 2014, 50% of EU consumers shopped online, risiam 30% in 2007. With an average

annual growth rate of 22%, online retail salesaoigible goods surpassed EUR 200 billion in
2014, reaching a share of 7% of total retail in Bi¢-28. The Commission's Digital Single

Market Strategy has highlighted that this econoputential should be further unleashed by
removing barriers.

If traders decide not to sell outside their dontestarket, this may limit consumer choice and
prevent lower prices by lack of competition. Todagders may be deterred from doing this
by differences in contract law which may createtsdasr traders who adapt their contracts or
increase the legal risk for those who do not. B@n&ple, depending on the Member State,
consumers may have two years, five years, or thieedifespan of the purchased product to
claim their rights. In business-to-business tratisas, where no specific EU rules exist,
negotiation on the applicable law may also creattsc

Legal background at EU level

As for digital content products, certain aspectscohtract law have already been fully
harmonised for online purchase of tangible goodsdnsumers. In particular, the Consumer
Rights Directive has fully harmonised the informatithat should be provided to consumers
before they enter into a contract and the righwithdraw from the contract if they have

second thoughts. The Unfair Contract Terms Direcprwovides rules against unfair contract
standard terms for consumer contracts. In additmomtrary to digital content products,

remedies in case of defective tangible goods ae wdgulated at EU level in business-to-
consumers transactions (under the Consumer Sate&aarantees Directive). Nevertheless,
this harmonisation only sets minimum standards: kemStates have the possibility to go
further and add requirements in favour of consumiiany Member States have used this
possibility — on different points and to a differextent.

Section 1 — Problems

29.In general, do you agree with the analysis of iheason made in the "Context"? Please
explain.

The responses to the questionnaire related withtgaapply equally to the purchase online
of tangible goods.

We consider that the current framework on contractules for online purchases is
sufficient. However, the real problem is the enfement of these rules, there is a need to
ensure the application of these rules to all agenit®th those in the EU, as those which
headquarters are located out of the EU. Hence, comers can rely on similar protection
standards when they are using similar services ipdedently of the type of provider and its
jurisdiction.

Moreover, the problem is not the absence of rulast the way this rules are different
implemented at national level.



30.Do you think that users should have uniform rigltsoss the EU when buying tangible
goods online? Please explain why by giving concegtmples.

31.Do online traders adapt their contract to the lAwach Member State in which they want
to sell? If yes, do they face difficulties/costgtmso? Please explain.

32.Do you think that any such difficulties and cosissdade traders from engaging at all or
to a greater extent in cross-border e-commerceselexplain.

Section 2 - Need for an initiative on contract rule for online sales of tangible goods at
EU level

33.The European Commission has explained in the Di§itegle Market Strategy that it sees
a need to act at EU level. Do you agree? Pleadaiexp

34.The European Commission announced in the Digitagl8i Market Strategy that it will
make a proposal allowing traders to rely on thatianal laws based on a focused set of
key mandatory EU contractual rights for domestid amoss-border online sales of
tangible goods which would be harmonised in the Bther approaches include, for
example, the development of a voluntary stakehelaeodel contract that consumers and
businesses could use for their cross-border e-cooareansactions. What is your view
on the approach suggested in the Digital Singlekieta®Btrategy?

Section 3 — Content of the initiative

35.Do you see a need to act for business-to-consutrarsactions only or should the EU
also act for business-to-business transactions&®kexplain.

36.What specific aspects in business-to-business actinss, if any, should be tackled?
Please explain.

37. Among the areas of contract law below, which ah@gou think create problems related
to national divergences which should be coveredrbiitiative (tick as many as apply)?

€ Quality of the tangible goods

€ Remedies and damages for defective tangible goods

€ How to exercise these remedies, like who has teeptbat the product was, or was
not, defective ( burden of proof) or time limitg fexercising these remedies

€ Restitution of price and tangible goods in casteohination of the contract

€ Unfair standard contract terms beyond the exigtiagection

€ Other (please specify)



Please explain your choice(s).

Quality

38.Which should be the criteria for establishing theldy of the tangible goods? Should
there be any additional/different criteria in aditto those already provided by Articlé 2
of the Consumer Sales and Guarantees Directive@@®kxplain.

39.How long should the period be during which the é&rat required to prove that the
tangible goods were not defective at the momeneb¥ery? Please explain.

Remediel

40.Which contractual rights should the buyer haveasecof a defective good (tick as many
as apply)?

Repair or replacement of the good

Price reduction

Termination of the contract (including reimbursemen

Damages

Right to withhold the payment of the price untiéttiefect is remedied
Other (please specify)
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Please explain your choice(s).

41.Should the buyer have a free choice of remedieshould there be a hierarchy of
remedies (namely the trader is first given theapto repair the good)? Please explain.

Time limits to exercise remedtes

> Article 2 (Conformity with the contract)

1. The seller must deliver goods to the consuméciware in conformity with the contract of sale.

2. Consumer goods are presumed to be in conformititythe contract if they:

(a) comply with the description given by the setlad possess the qualities of the goods whichetter $ias held out to the consumer as a
sample or model;

(b) are fit for any particular purpose for whictettonsumer requires them and which he made knotretseller at the time of conclusion
of the contract and which the seller has accepted;

(c) are fit for the purposes for which goods of $hene type are normally used;

(d) show the quality and performance which are rbtimgoods of the same type and which the consearereasonably expect, given the
nature of the goods and taking into account anyipstatements on the specific characteristichefgoods made about them by the seller,
the producer or his representative, particularlgdrertising or on labelling.

3. There shall be deemed not to be a lack of caonifpifor the purposes of this Article if, at thent the contract was concluded, the
consumer was aware, or could not reasonably beaneaot, the lack of conformity, or if the lack afrformity has its origin in materials
supplied by the consumer.

4. The seller shall not be bound by public statémexs referred to in paragraph 2(d) if he:

- shows that he was not, and could not reasonalg heen, aware of the statement in question,

- shows that by the time of conclusion of the cacttthe statement had been corrected, or

- shows that the decision to buy the consumer goodkl not have been influenced by the statement.

5. Any lack of conformity resulting from incorrecistallation of the consumer goods shall be deetméé equivalent to lack of conformity
of the goods if installation forms part of the qaist of sale of the goods and the goods were ledtal the seller or under his

responsibility. This shall apply equally if the grect, intended to be installed by the consuménglled by the consumer and the incorrect
installation is due to a shortcoming in the instiadin instructions.

% Certain aspects in the questions within this eadtire currently covered by the Consumer SalesGamdantees Directive.
4
Idem.



42.Should the buyer be entitled to ask for remediesfoindefinite period of time or should
there be a specific time limit after the buyer basight the good or discovered that the
good was defective? Please explain.

43.Should there be one single time limit or shoulddhge two different time limits, one for
the period during which the defect should appear @me during which the buyer has to
exercise the remedies? Please explain.

44.Which time limit(s) you think is (are) appropriatefease explain.

45. Should the time limit(s) be shorter in case of selcband tangible goods?

Damages

46.1f there is a right to damages, under which coodgi should this remedy be granted?
Should liability be based on the trader’s faultbar strict (namely, irrespective of the
existence of a fault)?

Notificatior?

47.Should the buyer be obliged to notify the defecthimi a certain period of time after
discovery? If so, should the period start from th@ment the buyer is aware of the defect
or, rather, from when he could be expected to Hdiseovered the defect? How long
should the period be? Please explain.

Commercial guarantees

48.Commercial guarantees are voluntary commitmentgheytrader to repair, replace or

service tangible goods beyond their obligationseuride law. Do you think uniform rules
on the content and form of commercial guaranteesi@eded? Please explain.

49.Could these requirements on the content and foroowimercial guarantees be modified
contractually or should they be mandatory rulegasd explain.
Unfair terms

50. Should there be a list with contract terms which always to be regarded as unfair? If
yes, which terms should always be regarded asr@rfdease explain.

® Idem.
6
Idem.



51.Should there be a list of standard contract terghvare presumed to be unfair? If so
which terms should be on such a list? In particiiaw to treat advance payment which is
very frequent in the online world? Please explain.



ANNEX

This Annex to the consultation contains questions o product-related rules such as
labelling. These questions are not linked to the Gomission future proposal announced
in the Digital Single Market Strategy on contract ules for online purchases of digital
content and tangible goods and provisions on labéllg will not be included in that
initiative . However, since the issue of product-related rulesush as labelling is also
mentioned in the Digital Single Market Strategy inrelation to cross-border e-commerce
aspects, this annex has been attached to the coratibn.

Context

In a Digital Single Market, both consumers and éracshould be confident in trading cross-
border without barriers that may be created byed#fices between national rul@se EU’s
Digital Single Market Strategy identified severaktacles stopping businesses and consumers
from fully enjoying the benefits of the Digital $ji@ Market and highlighted the objective of
"ensuring that traders in the internal market aret meterred from cross-border trading by
(...) differences arising from product specific ruseh as labelling”

Different technical specifications or rules on ldibg and selling arrangements may apply in
specific areas and, depending on where in the Elttimsumer is located, national product-
related rules may require the trader to adapt theaducts and packaging accordingly.

Although the mutual recognition principle applisd&ember States may justify such rules by a
public-interest objective taking precedence over fitee movement of goods, such as on
health and safety grounds. National measures wWiirdter the free movement of goods have
to be justified and have to be necessary to effelgtiprotect the public interest invoked.

However, even for product categories for which hawised rules apply, Members States can
- under certain conditions and in accordance wikkgally established procedure - introduce
certain additional mandatory labelling requiremeaitaational level.

This situation means that online suppliers of goadd services who wish to serve a pan-
European market may potentially need to know aband, comply with, 28 differing sets of
national regulations. Finding out which regulatapplies in which case may be difficult. 37%
of firms in the EU that have experience with sellonline to other Member States stated that
lack of knowledge of the rules that have to beciwld is a barrier to selling online cross-
border. Moreover, 63% of firms that have no experewith selling online cross-border
stated that they believe that lack of awarenessviith rules have to be followed may
constitute a barriér This shows that the perceived barriers are sigmifly higher than the
real barriers and that there is space for bettemeonication and transparency. This situation
creates information and compliance costs for ortliaders, especially for small and medium-
sized enterprises, and in particular when the vafube transaction remains low.

Section 1 — Problem

1. In general, do you agree with the descriptiothefsituation made in the "Context"? Please
explain.
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2. Do you consider that certain national produtitesl rules should oblige traders to alter
their product/product information when they se#itHegally marketed products to consumers
in other Member States?

3. If you answered yes to the previous questiosage explain which products and on which
grounds.

Specific questions for traders

4. Do you have information about all the natiornalduct-related rules in the Member States:
a) To which you sell on-line?
b) To which you do not sell into but where therewddoe a market for your products?

5. If you answered yes to the previous questiceag® explain:
a) How did you obtain this information and at whatt€os
b) How did you address the need to comply with Meng&iate-specific requirements?

Specific questions for consumers
6. Would you consider buying the following produ@rtsm another Member State, provided

you are fully informed
in a physical shop

in the other MS on-line
- a product labelled according to the rules of that
EU Member State Yes/No ves/No
- a product packaged according to the rules of that
EU Member State Yes/No ves/No
- a product made according to product ves / No ves / No

specifications of that EU Member State

Section 2 — Need for an initiative on product-relad rules such as labelling

7. In the Digital Single Market Strategy, the Eutap Commission pointed to product-related
rules, such as labelling, as a possible obstaclerdss-border e-commerce. Do you agree?
Please explain.

Section 3 — Content of a possible initiative

8. Should an action at EU level for product-relatelés affecting cross-border on-line sale of
tangible goods cover:

a) Difficulties related to different product specitions at national level

Yes / No

b) Difficulties related to different packaging ralat national level
Yes / No

c) Difficulties related to different labelling rideat national level
Yes / No

d) Other issues, if so, please explain



